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Refund benefit available to an SEZ unit cannot be
denied merely due to certain discrepancies in
documents- Kolkata CESTAT
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Summary

The appellant claimed the refunds of service tax paid in respect of services received in a
Special Economic Zone (SEZ) unit. However, the refunds were rejected on the grounds that
the documents submitted by the appellant were not admissible. The Kolkata Customs, Excise
and Service Tax Appellate Tribunal (CESTAT) observed that the appellant is maintaining a
proper account of receipt and use of specified services. Further, the CESTAT held that the
discrepancy pointed out is a technical discrepancy and the same cannot be the grounds to
deny substantive benefit of refund available to the SEZ unit. The CESTAT further held that
there are no adverse findings in the present case, therefore, the appellant is eligible for a

refund of service tax.

Facts of the case

e The appellant! was an SEZ unit,
engaged in manufacture of aluminium
products.

e The appellant availed the “Banking and
Other Financial Services” and bore the
service tax paid thereon by the service
providers. Subsequently, the appellant
filed refund claim of such service tax
paid.

e The show cause notices (SCNSs) issued
to the appellant, were adjudicated and
the refund claims were rejected, on the
ground that the document submitted by
the appellant are not admissible in terms
of the notifications?.

e The aggrieved appellant challenged the
orders before the Commissioner
(Appeals) who rejected the appeal and
passed ex parte orders. Thus, the
appellant has preferred the present
appeal.

1 M/s Vedanta Limited (SEZ Unit)

2 from M/s ICICI Bank, Axis Bank, State Bank of
India and Bank of Baroda

3 Notification N0.12/2013-ST dated 1 July 2013,
Notification No. 17/2011-ST dated 1 March 2011 and
Notification N0.40/2012-ST dated 20 June 2012

Kolkata CESTAT observations and
ruling*:

e Benefit of notifications available:
The CESTAT observed that the benefit
of notifications can be availed in either
way. The service provider may either
make no tax payment or the service
recipient being an SEZ, can claim
refund.

e Proper records maintained: The
appellant has furnished declaration® duly
verified by the Specified Officer to claim
exemption. Further, it submitted
declaration also, to the effect that
CENVATS credit of service tax paid has
not taken on the specified services used
for the authorised operations in SEZ.
Thus, it is viewed that the appellant is
maintaining proper account of receipt
and use of the specified services on
which exemption is claimed.

e Denial of refund not sustainable:
The CESTAT opined that mere technical
discrepancy in the invoices cannot be

4 Service Tax Appeal No. 78733 of 2018, decision
dated 8 June 2022
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the ground to deny substantive benefit of
refund available to the SEZ unit. It is the
policy of the government to exempt or
refund the input tax incurred by the SEZ
unit. Hence, the denial” of refund claim
IS not sustainable.

7 Keeping the policy of the Government in mind and
specifically in the light of section 7 and section 51 of
the SEZ Act, 2005

Our comments

It is a settled law that the substantive benefit
cannot be denied on technical reasons. It
had earlier been held by the Hon’ble
Supreme Court of India in case of
Mangalore Chemical & Fertilizers Limited®
also.

Earlier, the Hon’ble Kolkata CESTAT?® in
case of the appellant had held that mere
technical discrepancy in the invoices cannot
be the grounds for denying substantive
benefit of refund available to an SEZ unit
when it is the policy of the government to
exempt or refund the input tax incurred by
the SEZ unit.

The CESTAT Kolkata in this case has also
held the same view. Thus, the present ruling
is likely to set precedence in similar matters.

8 Civil Appeal No. 3235 of 1991 dated August 2,
1991

9 Service Tax Appeal N0.78799 of 2018, decision
dated 4 February 2020
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