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Summary 

Central Excise and Services Tax Appellate Tribunal (CESTAT), Chennai observed that to comply with the 

income tax provisions, as per the accounting practice, the appellant has grossed up the tax deducted 

at source (TDS) amount with the actual consideration. The TDS is paid/deposited to the government 

by the appellant out of a statutory liability. Such activity of deducting the tax at source is a legal 

obligation and the amount so deducted cannot be taken as consideration for services rendered. Thus, 

CESTAT held that TDS amount cannot be included in the taxable value and set aside the demand.  

Facts of the case 

• The appellant1 is engaged in the 

manufacture of motor vehicles and internal 

combustion (IC) engines.  

• It had received technical consultancy 

services and project consultancy services 

from various service providers who were 

not having offices in India. Therefore, it had 

paid service tax under reverse charge 

mechanism on value excluding the tax 

deducted at source (TDS).  

•  The Department was of the view that the 

TDS portion should be included in the 

taxable value for discharging service tax. 

Thereafter, the demand for differential 

service tax, along with interest and penalty, 

was confirmed2. Aggrieved, the appellant 

filed an appeal before the CESTAT3. 

 

CESTAT’s observation and ruling4 

                                                           

1 M/s. T.V.S. Motor Company Limited 
2 Order-in-Original No. 
03/2013 dated 30.01.2013 
3 Appeal No. 41077 of 2013 

• TDS to be borne by service recipient: Based 

on the conditions mentioned in the 

agreement, it is agreed by the parties that 

TDS has to be borne by the appellant who is 

the service recipient. 

• TDS amount grossed up with actual 

consideration: To comply with the income 

tax provisions, as per the accounting 

practice, the appellant has grossed up the 

TDS amount with the actual consideration5.  

• Deducting TDS is a legal obligation: TDS is 

paid/deposited to the government by the 

appellant out of a statutory liability. Such 

activity of deducting the tax at source is a 

legal obligation and the amount so 

deducted cannot be taken as consideration 

for services rendered. 

• Amount agreed by parties shall be 

consideration: The amount on which the 

parties have reached a consensus ad idem 

4 Final order no. 42277-42278/2021 dated 31 August 
2021 
5 Section 195 of the Income Tax Act, 1961 
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can only be the consideration for the 

services. Further, the amount of tax 

deducted varies and depends upon the rate 

in force. There is no agreement by the 

parties with regard to the amount of TDS 

that has to be deducted. 

• Compliance with statutory provisions 

cannot be considered as rendering of 

service: There is no consent from the 

foreign counterpart to reduce his 

consideration by deducting the income tax 

liability from the agreed consideration. The 

appellants have thus grossed up the TDS 

and complied with the statutory obligation. 

• TDS amount not includable in taxable 

value: The activity of deducting tax at 

source is an obligation under the statute. 

When the TDS is grossed up and borne by 

the assessee and the service provider 

receives only the actual consideration 

agreed between parties, in our view, the 

TDS amount cannot be included in the 

taxable value. 

• Demand set aside: There is no liability to 

pay the differential tax, the issue of cum-tax 

benefit has no relevance and the demand 

confirmed cannot sustain and requires to be 

set aside. 

                                                           

6 M/s. Hindustan Oil Exploration Co. Ltd. and M/s. 
Indian Additives Ltd. 

7 M/s. Magarpatta Township Development and 
Construction Co. Ltd. 

Our comments: 

Similar judgements were pronounced earlier 

by the Chennai6 and Mumbai7 benches of the 

CESTAT, wherein it has been categorically held 

that when the TDS amount has been borne by 

the assessee and only the consideration for 

the services as agreed upon by the parties has 

been paid to the service provider, the same 

cannot be included in the taxable value for 

determining the service tax liability. 

Under the GST law, the value of taxable 

supply has been defined to include any taxes, 

duties, cesses, fees and charges levied under 

any law for the time being in force. Thus, it 

would be interesting to see whether the 

criteria laid down by the CESTAT would hold 

good even under the GST regime.   
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