o GrantThornton #GTEBharat

Nature of services should make no difference to the
taxability of reimbursements when provision under
which tax demanded itself has been declared ultra
vires- Delhi CESTAT
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Summary

The Delhi Customs Excise and Service Tax Appellate Tribunal (CESTAT) has held that when
the provision demanding tax has been held ultra vires, the demand of service tax cannot be
sustained. The CESTAT observed that the appellant hired third party service providers for
providing event management services as approved by the client. The CESTAT ruled that the
appellant has not entered into a turnkey contract for the entire service. In such arrangement,
the appellant would have been entitled to avail CENVAT credit of the service tax paid,
considering services provided by sub-contractors as its input services. The CESTAT further
opined that the nature of service should make no difference to the taxability of
reimbursements when Rule 5 under which the tax was demanded itself has been ultra vires
by the Hon’ble Supreme Court!. Hence, the CESTAT quashed service tax demand on
expenses reimbursed by the client, incurred by the appellant for hiring third party vendors.

Facts of the case expenses paid to third parties for their

e The appellant? is engaged in providing services.

event management services®. The
ICCR#* has hired the appellant for
managing its various events.

e As a part of event management, the
appellant engaged third party service
providers on the request of client and as
per the budget allocation and
instructions given by its client.
Accordingly, the appellant made
payments to such service providers and
claimed reimbursements from the client
along with utilization certificates.

e During audit, it was observed that the
appellant had short paid the service tax.
Hence, show cause notices (SCNSs)

Delhi CESTAT observations and

ruling®:

e Reimbursement to be claimed upon
appropriate utilisation: The appellant
has not entered into a turnkey contract
for the entire service. The appellant is
receiving payment for its services along
with reimbursement of expenses
incurred in hiring other service providers.
The amount so incurred by the appellant
is reimbursed upon submission of
appropriate utilisation certificates.

e Rule held ultra vires by the Apex
Court: The rule® specifically provides
that upon satisfaction of certain

were issued proposing to recover the conditions, the expenditure incurred by
short-paid service tax along with appellant as pure agent would be
penalties. excluded from the value of taxable

service. Accordingly, service tax was
levied on the appellant as he did not
gualify as a pure agent. However, the
rule has been held ultra vires by the by

e The appellant contended that it was
acting as a pure agent in relation to
amount received as reimbursement of

Lin the case of Intercontinental Consultants and Technocrats Pvt. Ltd.

2 M/s Seher

8 taxable under Section 65 (105) (zu) of the Finance Act, 1994

4 Indian Council for Cultural Relations, under Ministry of External Affairs

5 Service Tax Appeal No. 52708 of 2016 dated 13 June 2022

6 Sub-rule (2) of Rule 5 of Service Tax (Determination of Value) Rules, 2006
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the Apex Court in a decision’ passed in
case of Intercontinental Consultants and Our comments
Technocrats Private Limited®.

e Nature of service does not make

difference: The CESTAT held that when Earlier, the Apex Court in case of

the rule has been held ultra vires, the Intercontinental Consultants and
nature of service should not make a Technocrats Private Limited® had held
difference in relation to taxability of that valuation of tax service cannot be
reimbursements received from clients. anything more or less than the
Hence, the service tax demand cannot be consideration paid as quid pro qua for
sustained.

rendering such a service.

Relying on the decision of Apex Court,
the CESTAT Delhi has disregarded the
tax liability when the relating provision

itself has been held ultra vires.

The concept of pure agent exists in GST
regime also, wherein it is mentioned that
the expenditure or costs incurred by a
supplier as a pure agent of the recipient
of supply shall be excluded from the value
of supply subject to the fulfilment of
conditions.

7 9 Civil Appeal No. 2013 of 2014
8 Civil Appeal No. 2013 of 2014 dated 7 March 2018
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