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Balance under the Electronic Credit Ledger cannot be
utilised for mandatory pre deposit under the erstwhile
regime - CESTAT
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Summary

The Customs, Excise and Service Tax Appellate Tribunal (CESTAT) Allahabad bench has
held that the payment of mandatory pre-deposit for filing an appeal under the erstwhile Excise
Law cannot be made by utilising the balance under the Electronic Credit Ledger (ECrL)
maintained under the GST regime. The Commissioner (Appeals) rejected the appeal filed by
the appellant on the grounds that the appellant had made the mandatory pre-deposit under
the erstwhile Excise Law by way of reversal of the Central GST (CGST) credit appearing in its
Form GSTR-3B. The CESTAT stated that the GST law provides that the balance under the
ECrL can only be utilised for payment of self-assessed output tax liability.

Facts of the case

e The appellant! had filed an appeal under
the Central Excise Act, 1944 (erstwhile
Excise Law) before the Commissioner
(Appeals). Accordingly, it made a pre-
deposit of 7.5% of the disputed amount
by way of reversal of Input Tax Credit
(ITC) under Central Goods and Services
Tax Act, 2017 (CGST Act) in its GSTR-
3B.

e The Commissioner (Appeals) rejected
the appeal on the ground that the pre-
deposit had not been made in
accordance with the erstwhile Excise
Law?.

e The Registry had pointed out two
defects in the appeal, out of which one
has been cured and for other, the
appellant submitted that there is no
defect as part amount has been paid by
way of reversal of credit in GSTR-3B
and partly in cash.

e Aggrieved by the rejection of the appeal,
the appellant filed an appeal® before the
CESTAT, Allahabad by depositing an

1 M/s Johnson Mathey Chemical India Pvt Ltd
2 Section 35F of Central Excise Act, 1944

8 Defect Diary N0.701942022

4 dated 23 August 2022

additional 2.5% of the impugned amount
vide DRC-03 challan.

Allahabad CESTAT observations and

ruling*:

e ECrL can be utilised only for self-
assessed output tax: As per the GST
law®, the credit lying in ECRL can be
utilised only for the payment of self-
assessed output tax. The output tax
liability cannot be equated to the
mandatory pre-deposit required to be
made under the GST law®. Further, it
cannot be debited for making payment
of pre-deposit at the time of filing of the
appeal’.

e Order of High Court is binding on
the Tribunal: The Tribunal had held
that the mandatory pre-deposit can be
made through the CGST credit but
such order was an interim order®.
Further, in another case the HC has
held that under the GST law there is
no provision for utilisation of CENVAT
Credit, other than for payment of self-
assessed output tax. Further, the
decision of the HC is binding on the

5 Section 41 of CGST Act, 2017

6 Jyoti Construction — Orissa HC

7 Section 107 (6) of the CGST Act, 2017

8 Dell International Services India Pvt. Ltd.
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Tribunal and the appellant has not
produced any judgment of any other
HC which supports its contention.

e Pre-deposit cannot be made from
ECrL: The CESTAT held that the
mandatory pre-deposit cannot be
made by way of debit in the ECrL
maintained under the GST law.

9 vide Circular No. 172/04/2022 6 July 2022

Our comments:

In the case of M/s Jyoti Construction, the
Orissa HC had held that the payment of
mandatory pre-deposit cannot be made out
from balance of the ECrL. The GST law has
no provision for the utilisation of CENVAT
credit, other than for payment of self-
assessed output tax.

However, in the case of M/s Dell
International Services India Pvt Ltd, the
Bangalore bench of the CESTAT had held
that the mandatory pre-deposit can be made
by way of debit to the balance of ECrL.

Recently, the Central Board of Indirect
Taxes and Customs (CBIC)® had clarified
that the GST ITC can be utilised for self-
assessed liability or the amount payable as
a consequence of any proceeding instituted
under the GST law. Further, it is pertinent to
note that there is no explicit bar in utilising
the credit available in the ECrL for making
the pre-deposit for filing an appeal under the
GST Act.

Therefore, the government should consider
issuing a suitable clarification on the issue to
avoid unnecessary litigations.
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