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SHAPING A VIBRANT INDIA

The Apex Court disallows rectification of GST
return for INR 923 crore GST refund
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Summary

The Supreme Court (SC) has set aside the order of the Delhi High Court which had allowed the
petitioner to rectify the return submitted in Form GSTR 3B for the relevant period in which the
error had occurred. Further, the SC has disallowed refund of INR 923 crore as tax paid by the
petitioner in cash instead of utilising input tax credit (ITC) due to failure to operationalise the
Form GSTR-2A (auto populating facility reflecting ITC). The SC observed that the discharge of
output tax liability by cash is a matter of option exercised by the petitioner and cannot be
reversed unless the law permits such reversal or swapping of the entries. Therefore, the SC
held that the petitioner cannot be permitted to unilaterally carry out rectification of return
submitted electronically in Form GSTR-3B, which inevitably would affect the obligations and
liabilities of other stakeholders, because of the cascading effect in their electronic records.

Facts of the case e Obliged to do self-assessment of ITC:
Under the law, the registered person is
obliged to do self-assessment of ITC*
based on primary material, reckon its
eligibility to ITC and of OTL based on his
office record and books of accounts. The
common portal is only a facilitator and
not the primary source for doing self-
assessment.

e Express provision for rectification of
errors: On perusal of the provisions® it

e The grievance of the petitioner! was that
due to failure to operationalise Form
GSTR-2A at the relevant time (July to
September 2017), it was unable to
access the information about its
electronic credit ledger account.
Consequently, as the petitioner was not
able to access the information pertaining
to available ITC for the relevant period it
had to discharge the output tax liability Y :
(OTL) in cash. Thus, this had resulted in Was.clear that 9m|55|9n or mcorre.ct
payment of double tax and unfair particulars furnished in the return in
advantage to the tax authorities. Form GSTR-3B can be corrected in the

e The petitioner was allowed by the Delhi return to bg furms_hed in the m.on.th or
high court to rectify Form GSTR-3B for quarter durlng which such qmlssmn or
the period in which error had occurred. incorrect particulars are Qotlced. The

e The petitioner had appealed to rectify §ame has bgen restated in the _
GSTR-3B so that it could avail ITC2 and impugned circular®. Therefore, the said

the cash deposited against OTL could C|.rcular |s.not cont_rz_ary to the statutory
. . dispensation specified under the law.
be credited to electronic cash ledger.

e Payment of OTL by cash or ITC is
optional matter: Despite the availability
of funds in the electronic credit ledger,
the petitioner opted to discharge OTL by
cash. Discharge of OTL by cash or by
way of availing of ITC, is a matter of

SC observations and ruling?®:

1 Bharti Airtel Ltd 4 Under Section 16(1) and 16(2) of the CGST Act, 2017
2 Section 49 of the CGST Act, 2017 5 Section 39(9) of the CGST Act, 2017
3 CIVIL APPEAL NO. OF 2021 ARISING OUT OF S.L.P. 6 Circular No. 26/26/2017-GST dated 29.12.2017
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option, which having been exercised by
the petitioner, cannot be reversed unless
the law permits such reversal or
swapping of the entries.

Ground of non-operability of Form
GSTR-2A is not acceptable: The
argument of non-performance or non-
operability of Form GSTR-2A will be of
no avail to the petitioner because the
dispensation stipulated at the relevant
time obliged the registered person to
submit returns based on such self-
assessment in Form GSTR-3B manually
on electronic platform.

Incorrect assumption by HC: Despite
such an express mechanism provided
under the GST law,’ it was not open to
the HC to proceed on the assumption
that the only remedy that can enable the
assessee to enjoy the benefit of the
seamless utilisation of the ITC is by way
of rectification of its return for the
relevant period in which error had
occurred.

Rectification not permitted: Therefore,
the petitioner cannot be permitted to
unilaterally carry out rectification of his
returns submitted electronically in Form
GSTR-3B, which inevitably would affect

the obligations and liabilities of other
stakeholders, because of the cascading
effect in their electronic records. Further,
the challenge to circular is unsustainable
as the stipulations stated in the circular
are consistent with the Act. The order of
the HC cannot be sustained and is
accordingly set aside.

Our comments

The Apex Court has, in the present case,
reserved the grant of relief provided by the
Delhi High Court to Bharti Airtel stating that
despite an express mechanism provided
under the GST law, it was not open for the
High Court to proceed on the assumption that
the only remedy available was to rectify the
return and correct the error to enjoy seamless
utilisation of ITC. Further, the court also
agreed with the tax department that any
indulgence shown contrary to statutory
requirement would lead to a chaotic situation.

The ruling will have a widespread ramification
and will have a substantial negative impact on
all the pending cases at all levels in similar
matters.

7 By Section 39(9) of the CGST Act, 2017 read with Rule
61 of the CGST Rules, 2017
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