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Supply of right to use equipment, even with operator,
qualifies as sale under VAT — Service tax not payable:
Allahabad CESTAT

21 January 2022




Summary

The Customs, Excise, Service Tax Appellate Tribunal (CESTAT) Allahabad has held that the supply
of diesel generator sets to customers would not amount to Supply of Tangible goods for Use (STGU)
service! or a declared service? merely because the operator is also provided along with the
equipment. The CESTAT observed that the operators provided by the Appellant were working entirely
under the direction and control of the customer and the Appellant had no control over them. Thus, so
long as the effective control over the diesel generator sets remained with the customers, providing of
operators to customers would not mean that the transaction was not that of sale. Hence, the
transaction between the Appellant and the customers would qualify as a transfer of right to use goods
with the control and possession over the diesel generator sets.

The CESTAT further observed that once the control and possession of the diesel generator sets was
transferred to the customers, mere repair and maintenance work will also not change the nature of
transaction. The transportation and installation of diesel generator sets at the site of the customers as
per the requirement of agreement cannot lead to a conclusion that the Appellant was rendering STGU
service.

Facts of the case Allahabad CESTAT observations and

3 o ruling®:
The appellant® supplies diesel generators to

customers on hire basis. In the present
case, it had entered contracts of arranging
specified equipment for specified duration
on hire. The appellant received a fixed
amount on monthly basis along with
overtime charges in case the equipment
was operated beyond the maximum working
hours per month.

The appellant submitted that during the
period of hire, it does not have any control
over the equipment. Rather the effective
control vests with the customer. The
operator provided by appellant acts as per
directions provided by customer. Further,
the working hours of equipment is entirely at
the discretion of customer. The fuel and
lubricant required to run the diesel set is
provided by the customer.

The appellant contended that supply of
diesel generator sets to customer does not
amount to STGU service as the legal right to
use the sets was only with customer.
Therefore, service tax could not be levied on
the transaction.

e Provision regarding nature of
transaction: The provision® of the Finance
Act provides for three conditions to be
satisfied in order to recognise a transaction
as a taxable service. The appellant satisfies
the first two conditions, i.e., transfer/supply
of goods and such transfer must be by way
of hire or lease or licence for using goods.
The third condition regarding the right of
possession and effective control is of main
dispute.

e Transaction qualifies as transfer of right
to use: As per the terms of the contract, the
operator is provided by the appellant to the
customer along with the equipment. The
customer drew plans and issued instructions
to the operator for operating diesel sets. The
duration of use of equipment was entirely at
the discretion of customer. Also, the
equipment did not leave/enter the premises
of customer without a pass issued by
customer. Thus, the transaction would
qualify as a right to use with control and
possession over equipment passing on to
customer.
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Transaction treated as sale of goods: The
operators were working entirely under the
direction and control of the customers. The
Appellant had no control over them. The
effective control over the diesel generator
sets remained with the customer and the
operators were also under the direction and
control of the customer, it would mean that
the transaction was of sale. This view finds
support from the judgments of the Gauhati
High Court® and of the Andhra Pradesh High
Court’. Once the control and possession of
the diesel generator sets was transferred to
the customer, mere repair and maintenance
work will also not change the nature of
transaction. This is clear from the decisions
of the Gauhati High Court and of the
Tribunal®.

Payment of VAT indicates transaction is
a sale of goods: Payment of VAT on supply
of goods is also a factor to determine
whether the transaction is that of sale. The
circular® clarifies that payment of VAT/Sales
Tax on a transaction indicates that the
transaction is treated as sales of goods.
Further, the circular'® clarifies that transfer
of right to use any goods is leviable to VAT
as deemed sales of goods and such transfer
involves both possession and control of
goods. Therefore, service tax cannot be
levied on transaction treated as sale of
goods.

Our comments

The Apex Court in its landmark decision in case of
Rashtriya Ispat Nigam Ltd. '* has held that in case
limited rights has been given to the customers, it
cannot be said as a transfer of the right to use any
goods as long as the possession and effective
control over the goods lies with the owner. Thus,

such transactions are not liable to state VAT.

It is a settled law that where right of possession of
the goods together with effective control over such
goods is transferred, it would be tantamount to a
deemed sale which would be beyond the purview

of service tax.

In the present case, the CESTAT Allahabad has
held that since the effective control over the diesel
generator sets along with the operators remained
with the customers, the transaction would qualify
as a transfer of right to use goods with the control
and possession over the diesel generator sets and

hence, not liable to service tax.

The present ruling shall provide required relief to
businesses and will set precedence in similar

matters.

6in Dipak Nath
7in G.S. Lamba
8 in Petronet LNG Ltd.

9 Circular dated 23.08.2007
10 D.0. F. N0.334/1/2008-TRU dated 29.02.2008
11 Civil Appeal No. 31 of 1991 dated 6 March 2002

Grant Thornton Tax Alert



Contact us

To know more, please visit www.grantthornton.in or contact any of our offices as mentioned below:

NEW DELHI

National Office,

Outer Circle, L 41, Connaught
Circus,

New Delhi - 110001

NEW DELHI

6th Floor, Worldmark 2,
Aerocity,

New Delhi - 110037

T +91 11 4952 7400

BENGALURU

5th Floor, 65/2, Block A,
Bagmane Tridib,
Bagmane Tech Park,
CV Raman Nagar,

CHANDIGARH

B-406A, 4th Floor,

L&T Elante Office Building,
Industrial Area Phase I,
Chandigarh - 160002

T +91 172 4338 000

CHENNAI

9th Floor, A Wing, Prestige
Polygon, 471 Anna Salai,
Mylapore Division, Teynampet,
Chennai — 600035

T +91 11 4278 7070 Bengaluru - 560093 T +91 44 4294 0000
T+91 80 4243 0700

DEHRADUN GURGAON HYDERABAD

Suite No 2211, 2nd Floor, 21st Floor, 7th Floor, Block Ill, N T%E’:J;e ford Street

Building 2000, DILIE SR, JEsaiemit e, Wi leuss Modayil éentre Point, Warriam  5th Floor, :

Michigan Avenue,

Doon Express Business Park,
Subhash Nagar, Dehradun -
248002

T +91 135 2646 500

DLF Phase Il,
Gurgaon - 122002
T +91 124 462 8000

Kundan Bagh, Begumpet,

Hyderabad - 500016
T +91 40 6630 8200

Road Junction, MG Road
Kochi - 682016
T +91 484 406 4541

Kolkata - 700017
T +91 33 4050 8000

MUMBAI

11th Floor, Tower I,

One International Center,
SB Marg Prabhadevi (W),
Mumbai - 400013

T +91 22 6626 2600

MUMBAI

Kaledonia, 1st Floor,
C Wing,

(Opposite J&J Office),
Sahar Road,

Andheri East,
Mumbai - 400069

T +91 22 6176 7800

NOIDA

Plot No 19A, 2nd Floor,
Sector - 16A,

Noida - 201301

T +91 120 485 5900

PUNE

3rd Floor,

Unit No 309-312,

West Wing, Nyati Unitree,
Nagar Road, Yerwada
Pune - 411006

T +91 20 6744 8800

For more information or for any queries, write to us at gtbharat@in.gt.com

Follow us @GrantThorntonIN

@ GrantThornton

© 2022 Grant Thornton Bharat LLP. All rights reserved.

“Grant Thornton Bharat” means Grant Thornton Advisory Private Limited, the sole member firm of Grant Thornton International Limited
(UK) in India, and those legal entities which are its related parties as defined by the Companies Act, 2013, including Grant Thornton

Bharat LLP.

Grant Thornton Bharat LLP, formerly Grant Thornton India LLP, is registered with limited liability with identity number AAA-7677 and has
its registered office at L-41 Connaught Circus, New Delhi, 110001. References to Grant Thornton are to Grant Thornton International Ltd.
(Grant Thornton International) or its member firms. Grant Thornton International and the member firms are not a worldwide partnership.

Services are delivered independently by the member firms.



