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Summary

The Allahabad High Court (HC) has held that the Commissioner of CGST and Central Excise
are the “Proper Officer” to adjudicate the Show Cause Notice (SCN) issued by the
Commissioner of Customs. The Court elucidated that after the legislature amendment, all
persons appointed as officers of Customs are deemed and always should be considered as a
proper officer. The HC further cited the decision of the Gujarat HC and ruled that both the
Commissioner of Customs as well as the Commissioner of CGST and Central Excise have
the jurisdiction to issue and adjudicate the SCN respectively.

Facts of the case

e The petitioner! is engaged in the
manufacture and export of finished
leather. The petitioner had exported four
consignments? classified as ‘Finished
Leather of all kinds’ to buyers in Italy.

e The DRI officers on the basis of
statement of quality inspector for Italian
buyers in India, concluded that the
shipments were made of semi-finished
leather. Hence, the petitioner has
availed inadmissible exemption of export
duty along with inadmissible export
incentive?.

e Consequently, a SCN was issued by the
Commissioner of Customs proposing
recovery of duty, confiscation of goods
along with penalty. The Commissioner,
CGST and Central Excise proceeded to
adjudicate the SCN.

e The petitioner relied on Apex Court
decision* and objected the competence
of officers to issue and adjudicate the

1 Sultan Tanneries And Leather Products

2 During the period 01.04.2006 to 30.11.2009

8 Duty drawback and DFIA scheme

4 Canon India Private Limited versus Commissioner
of Customs (2021 SCC Online SC 200);
Commissioner of Customs versus Sayed Ali [2011
(3) SCC 537]

5 Writ Tax No.1085 of 2021; order dated 07.04.2022

SCN. The petitioner sought alternative
relief also.

Allahabad HC observations and
ruling®:

e Validity of SCNs issued: The Board
had appointed DRI officers as proper
officers to perform functions under the
provisions®. Subsequently, the SCNs
issued by DRI prior to 6 July 2011 stand
validated. Such officers should be
deemed and always should be
considered as proper officers.

e Jurisdiction of DRI Officer: It is evident
from the perusal of the notifications’ that
DRI officers are appointed as Customs
officers. The officers of DRI have been
given jurisdiction over whole of India.

e Authority w.r.t SCN: Basis the catena
of notifications, circulars®, the HC found
that the notification® assigns functions of
the proper officer to the various officers
including DRI officers®®. It is clear that
the Commissioner of Customs had the

6 Sections 17 and 28

7 Notifications dated 07.07.1997 and 07.03.2002

8 Notification dated 07.07.1997 and 07.03.2002,
06.07.2011, circulars dated June 9, 2015 and
October 17, 2018,

9 for the purpose of Section 2(34) of the Customs Act
10 for the purposes of Sections 17 and 28 of the
Customs Act
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jurisdiction to issue SCN and
the Commissioner of CGST
and Central Excise has the
jurisdiction to adjudicate the
same.

Alternate relief not entitled:

The HC relied on one of its
decisions!! wherein similar
relief was considered and
repealed. Since the
proceeding for adjudication
are yet to commence, the
assessee is not entitled to
alternative relief.

Our comments

The powers of DRI officers to issue SCN have been a matter

of extensive litigation since their inception.

Earlier, the Apex Court in the case of Canon India had held
that the DRI officers are not empowered to issue SCNs and
only the proper officer could issue such a notice. However,
the Revenue had filed a review petition against this before the
SC arguing that the DRI officers have the power to issue

SCNs under the Customs Act which is pending.

Further, legislative changes have been introduced vide the
Finance Act, 2022 to widen the scope of the term “proper
officer” under the Customs law to include officers of DRI, audit
and preventive in the class of officers by Customs.

Recently, the Delhi HC admitted a writ petition challenging the
same. Now, it will be interesting to see the verdict of the Delhi
HC which will have a wide impact on revenue authorities as

well as on the taxpayers.

Interestingly, the CESTAT Kolkata recently in the case of
Beriwala Impex Pvt. Ltd. has emphasised that there is no
proposal to amend the provisions relating to power for
issuance of SCN under the customs law. Therefore, it seems
that the SC’s verdict in the case of Canon India shall remain
valid even after widening the scope of the term proper officer
and thus the DRI officers may not be authorised to issue

SCNs under the customs law.

11 parmarth Iron Pvt. Ltd, Special Appeal No.741 (D)
of 2010
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