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Summary 

The Supreme Court (SC) has affirmed the judgment of the Madras HC holding that the 

relevant provisions restricting the refund of accumulated input tax credit (ITC) of input 

services under the inverted duty structure are intra vires and does not need to be read down. 

The SC further stated that reading down of the formula by prescribing an order of utilisation 

would take this Court down the path of recrafting the formula and walk into the shoes of the 

executive or the legislature, which is impermissible. However, observing certain anomalies 

pointed out by the assessees, the SC has directed the GST Council to reconsider the formula 

and take a policy decision regarding the same.  

Facts of the case 

• The Gujarat HC1 had earlier allowed 

refund of ITC in respect of input services 

under the inverted duty structure under 

the GST law. It had held that the relevant 

provisions2 under the GST law are 

contrary and ultra vires and need to be 

read down to the extent it denies refund 

of ITC on input services. The Revenue 

had filed a SLP against the Gujarat HC 

order before the Supreme Court.   

• In another case3, the Madras HC had 

rejected the petitioner’s contentions 

upholding the constitutional validity and 

 

1 in the case of M/s VKC Footsteps India Private 
Limited (Civil Appeal No 4810 of 2021) 
2 Section 54(3) of the CGST Act, 2017 read with 
Rule 89(5) of the CGST Rules, 2017   

held that the relevant provisions are in 

conformity with the parent statute. The 

petitioner had filed an SLP challenging 

the said order of the Madras HC before 

the Supreme Court. The SC had 

accepted the SLP filed by the petitioner 

and issued notice to the revenue. Further 

directed that no coercive steps shall be 

taken. 

SC’s observation and ruling4 

• Use of formula not ultra vires:  Under the 

said rule, the formula is used for the 

purpose of attribution in a post 

assimilated scenario. The use of such 

3 Tvl. Transtonnelstroy Afcons Joint Venture 
4 Vide its order dated 13 September 2021 
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formulae is a familiar terrain in fiscal 

legislation including delegated 

legislation under parent norms and is 

neither untoward nor ultra vires. 

• Purpose of the formula: The purpose of 

the formula in said rule is to give effect 

to Section 54(3)(ii) of the CGST Act 

which makes a distinction between input 

goods and input services for grant of 

refund. Once the principle behind 

Section 54(3)(ii) of the CGST Act is 

upheld, the formula cannot be struck 

down merely for giving effect to the 

same. 

• Court should not become a one-time 

arbiter: We are affirmatively of the view 

that this Court should not in the exercise 

of the power of judicial review allow itself 

to become a one-time arbiter of any and 

every anomaly of a fiscal regime despite 

its meeting the jurisdictional framework 

for the validity of the legislation, 

including delegated legislation. 

• Formula not ambiguous or unworkable: 

The formula is not ambiguous in nature 

or unworkable, nor is it opposed to the 

intent of the legislature in granting 

limited refund on accumulation of 

unutilised ITC. It is merely the case that 

the practical effect of the formula might 

result in certain inequities. 

• Reading down of formular 

impermissible: The reading down of the 

formula by prescribing an order of 

utilisation would take this Court down 

the path of recrafting the formula and 

walk into the shoes of the executive or 

the legislature, which is impermissible. 

• Urge to GST council: Accordingly, the SC 

refrained from replacing the wisdom of 

the legislature or its delegate with our 

own in such a case. However, given the 

anomalies pointed out by the assessees, 

the SC urged that the GST Council shall 

reconsider the formula and take a policy 

decision regarding the same. 

• SLP filed by Revenue upheld: The SC 

allowed the SLP filed by Revenue against 

the judgement of Gujarat HC and 

dismissed the SLP filed challenging the 

verdict of the Madras HC.    
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Our comments 

There have been contradictory rulings on the availability of refund of accumulated ITC in 

respect of services under the inverted duty structure. The Gujarat HC had earlier held that 

the relevant provisions pertaining to refund in case of inverted duty structure under the GST 

law are ultra vires and need to be read down to the extent it denies refund of ITC on input 

services. Contrary to this, the Madras HC had held that the relevant provisions are intra 

vires and does not need to be read down.  

The SC has now affirmed the judgment of the Madras HC and allowed the appeals filed by 

the Revenue against the judgment of the Gujarat HC. Thus, it seems that the intention of 

the Government is to not allow the benefit of refund of accumulated ITC on services. 

However, observing certain anomalies pointed out by the assessees, the SC has directed 

the GST Council to reconsider the formula and take a policy decision regarding the same.      



 

Grant Thornton Tax Alert  
 

Contact us 

To know more, please visit www.grantthornton.in or contact any of our offices as  

mentioned below: 

NEW DELHI 

National Office, 

Outer Circle, L 41, 

Connaught Circus, 

New Delhi - 110001 

T +91 11 4278 7070 

NEW DELHI 

6th Floor, Worldmark 2,  

Aerocity, 

New Delhi - 110037  

T +91 11 4952 7400 

BENGALURU 

5th Floor, 65/2, Block 

A, BagmaneTridib,  

Bagmane Tech Park,  

CV Raman Nagar,  

Bengaluru - 560093 

T+91 80 4243 0700 

CHANDIGARH 

B-406A, 4th Floor,  

L&T Elante Office Building, 

Industrial Area Phase I, 

Chandigarh - 160002 

T +91 172 4338 000 

CHENNAI 

9th Floor, A Wing, Prestige 

Polygon, 471 Anna Salai, 

Mylapore Division, 

Teynampet, 

Chennai – 600035 

T +91 44 4294 0000 

 

DEHRADUN  

Suite No 2211, 2nd Floor,  

Building 2000,  

Michigan Avenue,  

Doon Express Business 

Park, Subhash Nagar, 

Dehradun - 248002 

T +91 135 2646 500 

GURGAON 

21st Floor,  

DLF Square, Jacaranda 

Marg,  

DLF Phase II, 

Gurgaon - 122002 

T +91 124 462 8000 

HYDERABAD 

7th Floor, Block III,  

White House, 

Kundan Bagh, 

Begumpet, 

Hyderabad - 500016 

T +91 40 6630 8200 

KOCHI 

6th Floor,  

Modayil Centre Point, 

Warriam Road Junction, 

MG Road 

Kochi - 682016 

T +91 484 406 4541 

KOLKATA 

10C Hungerford Street, 

5th Floor, 

Kolkata - 700017 

T +91 33 4050 8000 

MUMBAI 

11th Floor, Tower II, 

One International Center, 

SB Marg Prabhadevi (W), 

Mumbai - 400013 

T +91 22 6626 2600 

MUMBAI  

Kaledonia, 1st Floor,  

C Wing,  

(Opposite J&J Office), 

Sahar Road,  

Andheri East, 

Mumbai - 400069 

T +91 22 6176 7800 

NOIDA 

Plot No 19A, 2nd Floor, 

Sector - 16A, 

Noida - 201301 

T +91 120 485 5900 

PUNE 

3rd Floor,  

Unit No 309-312,  

West Wing, Nyati Unitree, 

Nagar Road, Yerwada 

Pune - 411006 

T +91 20 6744 8800 

 

For more information or for any queries, write to us at gtbharat@in.gt.com 

 

Follow us @GrantThorntonIN 

 

© 2021 Grant Thornton Bharat LLP. All rights reserved. 

“Grant Thornton Bharat” means Grant Thornton Advisory Private Limited, the sole member firm of Grant Thornton International Limited 
(UK) in India, and those legal entities which are its related parties as defined by the Companies Act, 2013, including Grant Thornton 
Bharat LLP.  

Grant Thornton Bharat LLP, formerly Grant Thornton India LLP, is registered with limited liability with identity number AAA-7677 and has 
its registered office at L-41 Connaught Circus, New Delhi, 110001. References to Grant Thornton are to Grant Thornton International Ltd. 
(Grant Thornton International) or its member firms. Grant Thornton International and the member firms are not a worldwide partnership. 
Services are delivered independently by the member firms. 


