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Summary 

The Customs, Excise & Service Tax Appellate Tribunal (CESTAT) Mumbai has held that the 
appellant does not qualify as a business entity  as it has neither undertaken any activity nor 
earned any profit since its closure. Further, the CESTAT observed that merely because the 
appellant is still registered under the Companies Act and has not surrendered its registration, 
it cannot be said that it is carrying out some business activity. The CESTAT noted that the 
revenue authorities did not mention in the Show Cause Notice (SCN) and did not put forward 
any document to show that the appellant engaged in any business activity. Therefore, the 
appellant is not covered under the definition of Business Entity  and the service tax paid is 
liable for a refund. 

 

Facts of the case 

 The appellant1 was engaged in business 
auxiliary services, management or 
business consultancy services, etc. The 
appellant was paying service tax under 
Reverse Charge Mechanism (RCM) on 
the legal consultancy service.  

 The 
filed petition for bankruptcy. Thus, for 
closure and winding up of business, the 
appellant received legal consultancy 
services and discharged service tax 
under protest on RCM basis.  

 The appellant contended that the 
business has been discontinued, thus, 
liability to pay service tax does not arise. 
Hence, the appellant had then filed 
refund application of service tax paid as 
it was covered by the exemption 
notification2. 

 The appellant placed reliance on 
decision3 of the Apex Court wherein it 
was held that activity undertaken in the 
course of winding up is not an activity for 
furtherance of any business. Thus, legal 

 

1 Lehman Brothers Securities Pvt. Ltd. 
2 25/2012-ST dated 20.06.2012 
3 Vijaya Laxmi Sugar Mills v/s CIT; AIR 1991 SC 
2042 

expenses incurred in relation to winding 
up of an entity are not for furtherance of 
any business.  
 

CESTAT Mumbai observations and 
ruling4: 
 Appellant is no more a Business 

Entity : The definition of Business 
Entity  is applicable on an entity normally 
indulged in any activity which is profit 
motivated. The apprehension of the 
revenue is groundless as there is no 
evidence to show that the appellant has 
indulged in any business activity in past 
so many years. Neither the SCN nor any 
other record show that the appellant has 
earned any profit in these years. Thus, 
the appellant cannot be saddled with tax 
liability on basis of such unfounded 
apprehension.  

 Submission is without any basis: 
There arose a suspicion in mind of the 
revenue that even after so many years 
of closure of business, the appellant is 
still availing legal consultancy services. 

4 Service Tax Appeal No. 89484 of 2018, order dated 
6 April 2022 
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However, this submission is without any 
basis as nothing on record substantiates 
such contention. Since the appellant is 
still registered under the Companies Act 
and has not got the said registration 
cancelled, it does not mean that the 
appellant is carrying out business 
activity. Therefore, the order for rejection 
of refund application is liable to be set 
aside.  

 

5 AIR 1991 SC 2042 6 1962(64) ITR278. 

Our comments 

The Apex Court in the case of Vijaya 
Laxmi Sugar Mills5 had held that the 
activity undertaken in the course of 
winding up is not an activity for 
furtherance of any business carried on by 
the company before its winding up.  

Similarly, the Karnataka High Court in the 
case of Mysore Standard Bank Limited6 
had held that the expenditure incurred at 
the time or for the purpose of closing the 
business cannot be considered as 
"expenditure incurred for the purpose of 
such business". 

The present ruling is also in line with the 
above ruling which clarifies term 
Business Entity  and elucidates that 

mere registration under the Companies 
Act does make an entity a business 
entity.  Thus, it is an important decision, 
which shall bring required relief and set 
precedent in similar matters.    



Contact us

To know more, please visit www.grantthornton.in or contact any of our offices as mentioned below:

NEW DELHI
National Office, 
Outer Circle,
L 41, Connaught Circus,

New Delhi - 110001
T +91 11 4278 7070

NEW DELHI
6th Floor, Worldmark 2,

Aerocity,
New Delhi - 110037 

T +91 11 4952 7400

AHMEDABAD
Unit No - 603 B, 6th Floor,

Brigade International
Financial Center,

GIFT City Gandhinagar,
Ahmedabad - 382355

T +91 11 4278 7070 

BENGALURU
5th Floor, 65/2, Block A,

Bagmane Tridib,
Bagmane Tech Park,

CV Raman Nagar, 

Bengaluru - 560093

T +91 804 243 0700

CHANDIGARH
B-406A, 4th Floor,

L&T Elante Office Building,

Industrial Area Phase I,

Chandigarh - 160002
T +91 172 433 8000

CHENNAI
9th floor, A wing, Prestige 
Polygon,471 Anna Salai, 
Mylapore Division,Teynampet,

Chennai - 600035 

T +91 44 4294 0000

DEHRADUN 
Suite No 2211, 2nd Floor,

Building 2000, Michigan Avenue,

Doon Express Business Park,

Subhash Nagar,
Dehradun - 248002

T +91 135 264 6500

GURGAON
21st Floor, DLF Square,

Jacaranda Marg,

DLF Phase II,

Gurgaon - 122002
T +91 124 462 8000

HYDERABAD

Unit No - 1, 10th Floor,
My Home Twitza, APIIC,

Hyderabad Knowledge City,
Hyderabad - 500081

T +91 40 6630 8200

KOCHI

6th Floor, Modayil Centre Point, 
Warriam Road Junction,
MG Road

Kochi - 682016

T +91 484 406 4541

KOLKATA

10C Hungerford Street,
5th Floor,

Kolkata - 700017
T +91 33 4050 8000

MUMBAI

11th Floor, Tower II,
One International Center,

SB Marg Prabhadevi (W),
Mumbai - 400013

T +91 22 6626 2600

MUMBAI 

Kaledonia, 1st Floor, 
C Wing, 
(Opposite J&J Office),

Sahar Road, Andheri East,
Mumbai - 400069

NOIDA

Plot No 19A, 2nd Floor,
Sector - 16A,

Noida - 201301

T +91 120 485 5900

PUNE

3rd Floor, Unit No 310-312,
West Wing, Nyati Unitree,

Nagar Road, Yerwada 

Pune - 411006
T +91 20 6744 8800

For more information or for any queries, write to us at GTBharat@in.gt.com 

Follow us @GrantThorntonIN

© 2022 Grant Thornton Bharat LLP. All rights reserved.

imited 
(UK) in India, and those legal entities which are its related parties as defined by the Companies Act, 2013, including Grant Thornton 
Bharat LLP.

Grant Thornton Bharat LLP, formerly Grant Thornton India LLP, is registered with limited liability with identity number AAA-7677 and has 
its registered office at L-41 Connaught Circus, New Delhi, 110001. References to Grant Thornton are to Grant Thornton International Ltd. 
(Grant Thornton International) or its member firms. Grant Thornton International and the member firms are not a worldwide partnership. 
Services are delivered independently by the member firms.


