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Conditions prescribed for exercise of power of provisional
attachment must be strictly fulfilled — Gujarat HC

22 December 2021




Summary

The Gujarat High Court (HC) observed that the power to order a provisional attachment must be
preceded by the formation of an opinion by the Commissioner that it is necessary to do so for the
purpose of protecting the interest of the Revenue. The opinion needs to be formed based on tangible
material that the assessee is likely to defeat the demand, if any. In the present case, the HC noticed
that the Revenue has collected the material from the business premise during the investigation and
alleged wrongful availment of ITC by the petitioner. However, such allegation of wrongful availment
by the petitioner and attachment order is without any credible material on record. Therefore, the HC
disposed off the petition without entering merits and ordered that the investigation shall be

completed within eight weeks.

Facts of the case

e The petitioner! is engaged in the business of
copper products and is a leading
manufacturer of products, such as copper
wire, copper rod, etc.

e A notice was issued asking the petitioner to
pay the input tax credit (ITC) claimed on
purchases made from certain suppliers who
had defaulted in payment of GST.

e Thereafter, a search was conducted at the
premises of petitioner and various purchase
files were seized. Pursuant to the said
search and seizure, the Revenue issued
FORM GST DRC-01A? on directing the
petitioner to deposit the total tax of INR
10.43 crore? on the ground that the ITC was
not allowable and the same was required to
be recovered®.

e Since another search was carried pending
the adjudication of the show cause notice
and several documents were seized, the
petitioner is before the HC challenging the
provisional attachment orders passed by the
authorities without there being any pending
proceedings’.

Gujarat HC observations and ruling®:

e Power to levy provisional attachment is
draconian: The power to order a provisional
attachment of the property of the taxable
person including a bank account is

1 Madhav Copper Ltd
2 under Rule 142(1A) of the CGST Rules, 2017
8 under Section 74(5) of the GGST Act, 2017

draconian in nature and the conditions
which are prescribed by the statute for a
valid exercise of the power must be strictly
fulfilled. Such powers, when exercised, must
be preceded by the formation of an opinion
by the Commissioner that it is necessary to
do it for the purpose of protecting the
interest of the Government Revenue. The
opinion needs to be formed on the basis of
tangible material that the assessee is likely
to defeat the demand, if any, and that
therefore, it is necessary so to do for the
purpose of protecting the interest of the
Government Revenue.

¢ Insistence on formation of opinion:
Considering the draconian nature of the
power and the serious consequences, the
legislature insists on formation of opinion
before exercising the powers. A provisional
attachment contemplates during the
pendency of certain proceedings, which
means that a final demand or liability is yet
to be crystallised. The anticipatory
attachment of this nature must strictly
conform to the requirements of substantive
and procedural embodied in the statute and
the rules.

e Pendency of proceedings required: It is
observed that pendency of proceedings
under various provision of GST law is
ordinarily required for the commissioner to

4 under Section 74 of the CGST Act, 2017
5 Vide R/Special Civil Application No. 15201 of 2021
6 Dated 23 November 2021
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form an opinion to order provisional
attachment of any property including the
bank account belonging to the taxable
person. In absence of any kind of pendency
of proceedings, it is not permissible for the
respondent authority to invoke powers for
the purpose of provisional attachment’.
Contention of absence of proceedings
unsustainable: The HC observed that the
proceedings had been initiated on 7 July
2021, the order of attachment of bank
account in FORM GST DRC 22, the
attachment of immovable properties, the
vehicles, movable properties and the
personal properties of the Directors and
directions to the debtors not to make the
payments were on different dates starting
from 8 July 2021 to 27 July 2021. Therefore,
the contention of the petitioner that the
invocation was made by the Revenue in
absence of any kind of proceedings was not
found to be sustainable.

Allegation without any credible material:
The HC observed that the allegations were
made by the respondents based on the
material collected from the business
premise during the investigation and such
allegation of wrongful availment by the
petitioner and attachment order is without
any credible material on record. Therefore,
the HC disposed off the petition without
entering merits and ordered that the
investigation shall be completed within
eight weeks and the petitioner shall co-
operate without fail. With respect to the
operating of the current account, the credit
of the ITC worth INR 3 crore and unlocking
of the same, the HC held that no order is
presently needed to be passed and the

same shall be considered by the authority
concerned at the time of adjudication.

Our comments

Earlier, the Apex Court® had observed that
the power to order a provisional attachment
of the property of the taxable person,
including a bank account is draconian in
nature and the conditions which are
prescribed by the statute for a valid exercise
of the power must be strictly fulfilled. In the
said case, there was a clear non-application
of mind by the Joint Commissioner to the
provisions and, therefore, the provisional
attachment was held to be illegal.

On similar issue, the Gujarat HC® had earlier
held that in the absence of pendency of any
proceedings under the GST law, the Revenue
could not have invoked the powers ordering
provisional attachment. The HC further
stated even if something is noticed during
any inquiry or investigation against the
petitioner, the same by itself will not confer
jurisdiction to the Revenue to invoke the
Section 83 of the Act. In another case, the
HC0 had held that the Court can determine
whether the opinion is arbitrary, capricious,
or whimsical. An order of provisional
attachment cannot be as a matter of course
and it must record and indicate that it was
necessary to take a drastic action.

The present ruling by the Gujarat HC is in line
with the apex court and its previous rulings.
Further, the ruling shall provide required
relief to the businesses and will set
precedence in similar matters.

9 Bhavesh Kiritbhai Kalani
10 Vinodkumar Murlidhar Chechani

7 under Section 83 of the CGST Act, 2017
8 in the case of M/s Radha Krishan Industries Ltd.

Grant Thornton Tax Alert



Contact us

To know more, please visit www.grantthornton.in or contact any of our offices as mentioned below:

NEW DELHI
National Office,
Outer Circle, L 41,
Connaught Circus,
New Delhi - 110001
T +91 11 4278 7070

NEW DELHI

6th Floor, Worldmark 2,
Aerocity,

New Delhi - 110037

T +91 11 4952 7400

BENGALURU

5th Floor, 65/2, Block
A, Bagmane Tridib,
Bagmane Tech Park,
CV Raman Nagar,
Bengaluru - 560093
T+91 80 4243 0700

CHANDIGARH

B-406A, 4th Floor,

L&T Elante Office Building,
Industrial Area Phase I,
Chandigarh - 160002

T +91 172 4338 000

CHENNAI

9th Floor, A Wing, Prestige
Polygon, 471 Anna Salai,
Mylapore Division,
Teynampet,

Chennai — 600035

T +91 44 4294 0000

DEHRADUN

Suite No 2211, 2nd Floor,
Building 2000,

Michigan Avenue,

Doon Express Business
Park, Subhash Nagar,
Dehradun - 248002

T +91 135 2646 500

GURGAON

21st Floor,

DLF Square, Jacaranda
Marg,

DLF Phase I,

Gurgaon - 122002

T +91 124 462 8000

HYDERABAD

7th Floor, Block I,
White House,
Kundan Bagh,
Begumpet,
Hyderabad - 500016
T +91 40 6630 8200

KOCHI

6th Floor,

Modayil Centre Point,
Warriam Road Junction,
MG Road

Kochi - 682016

T +91 484 406 4541

KOLKATA

10C Hungerford Street,
5th Floor,

Kolkata - 700017

T +91 33 4050 8000

MUMBAI

11th Floor, Tower I,

One International Center,
SB Marg Prabhadevi (W),
Mumbai - 400013

T +91 22 6626 2600

MUMBAI

Kaledonia, 1st Floor,
C Wing,

(Opposite J&J Office),
Sahar Road,

Andheri East,
Mumbai - 400069

T +91 22 6176 7800

NOIDA

Plot No 19A, 2nd Floor,
Sector - 16A,

Noida - 201301

T +91 120 485 5900

PUNE

3rd Floor,

Unit No 309-312,

West Wing, Nyati Unitree,
Nagar Road, Yerwada
Pune - 411006

T +91 20 6744 8800

For more information or for any queries, write to us at gtbharat@in.gt.com

Follow us @GrantThorntonIN

@ GrantThornton

© 2021 Grant Thornton Bharat LLP. All rights reserved.

“Grant Thornton Bharat” means Grant Thornton Advisory Private Limited, the sole member firm of Grant Thornton International Limited
(UK) in India, and those legal entities which are its related parties as defined by the Companies Act, 2013, including Grant Thornton

Bharat LLP.

Grant Thornton Bharat LLP, formerly Grant Thornton India LLP, is registered with limited liability with identity number AAA-7677 and has
its registered office at L-41 Connaught Circus, New Delhi, 110001. References to Grant Thornton are to Grant Thornton International Ltd.
(Grant Thornton International) or its member firms. Grant Thornton International and the member firms are not a worldwide partnership.

Services are delivered independently by the member firms.



