Carry-forward and set-off of losses of transferor
company not permissible if 75% shareholding
condition not met on ‘appointed date’ - Chennai
ITAT
15 July 2021

Summary
The Chennai Income Tax Appellate Tribunal (ITAT) has held1 that the requirement of shareholders,
holding not less than 75% (in value) shares in the amalgamating company, should become
shareholders in the amalgamated company needs to be checked on the ‘appointed date’ mentioned
in the Scheme of Amalgamation, as approved by the High Court.
In the instant case, the taxpayer held 26% shareholding in the transferor company (Transferor Co.),
as on the appointed date (which was later increased to 100% before filing the petition for
amalgamation with the High Court). Accordingly, the ITAT denied set-off and carry-forward of
accumulated unabsorbed business losses of the transferor company to the taxpayer.
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Our comments
Significance of the appointed date has been highlighted in past by the Apex Court in Marshall Sons &
Co. India Ltd. v. ITO,7 wherein it was held that every scheme of amalgamation has to necessarily
provide a date with effect from which the amalgamation shall take place. Such date may precede the
date of sanctioning of the scheme by the Court, the date of filing of certified copies of the orders of
the Court before the Registrar of Companies and the date of allotment of shares, etc. It was
observed therein that the scheme, however, would be given effect from the appointed date itself.
Chennai ITAT ruling in the instant case further emphasises on the importance of appointed date in a
scheme of amalgamation. As per the ITAT ruling, in a nutshell, the appointed date, and not effective
date, would be considered for checking compliance with 75% shareholding condition in case of
amalgamation. Accordingly, the appointed date must be decided keeping in view this fact.

7

[1997] 233 ITR 809 (SC)]
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