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order sanctioning the refund is set aside in review - SC
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Summary

The Supreme Court (SC) has allowed the Revenue’s appeal and held that a show cause notice (SCN) u/s 

11A of the Central Excise Act, 1944 (CEA), is not necessary for the recovery of the amount in case the 

refund of duty is reviewed u/s 35E of the CEA and found erroneous. The SC stated that once the order-in-

original sanctioning the refund came to be set aside in a proceeding under Section 35E of the CEA and 

when such proceedings were initiated within the time prescribed, there is no question of any further notice 

under Section 11A of the CEA. Therefore, the SC has set aside the judgment of the Delhi High Court (HC) 

and Tribunal and restored the order passed by the Commissioner (A).  

Facts of the case 

• Morarjee Gokuldas Spg. & Wvg. Co.Ltd

(‘appellant’), engaged in manufacturing cotton 

yarn, applied for refund of duty paid on the removal 

of captively consumed cotton yarn in its composite 

mills for weaving of the fabric.

• The adjudicating authority set aside the SCN and 

directed refund of the entire amount, stating that 

the duty deposited was paid under protest, and 

accordingly, the time limit prescribed under Section 

11B of the CEA does not apply.

• The Commissioner (A) allowed the appeal filed by 

the Revenue under Section 35E (2) of the CEA by 

upholding the grounds of unjust enrichment and 

the time barred under Section 11B of the Act.

• Aggrieved by the decision of the Assistant 

Commissioner, the respondent submitted an 

appeal before the Tribunal, wherein the Tribunal 

rejected the demand raised by the Revenue on the 

grounds that a SCN was not issued under Section 

11A of the CEA.

• The HC had further upheld the CESTAT order 

relying on the judgment of Bajaj Auto Ltd. that the 

erroneous refund cannot be recovered by merely 

filing an application under Section 35E (2) of the 

Act, unless the notice under Section 11A of the Act 

is issued within the stipulated time.

Issue before SC:

Whether the notice under Section 11A of the CEA is 

necessary for the recovery of the amount when the 

refund granted is reviewed under Section 35E of the 

CEA, whether a separate notice under Section 11A of 

the CEA is to be issued within the time limit 

prescribed therein and before the proceedings under 

Section 35E of the CEA are initiated, and/or the 

notice under Section 11A of the CEA shall precede 

the proceedings under Section 35E of the CEA?

SC observations and ruling [Civil Appeal No.3039 

of 2011, judgement dated 24 March 2023]

• No requirement of issuance of a SCN under 

11A if proceeding already initiated under 

Section 35E: Once the order-in-original 

sanctioning the refund came to be set aside in a 

proceeding under Section 35E of the CEA, there is 

no question of any further notice under Section 

11A of the Act. 

• Error by HC: The law laid down by this court in 

the case of Asian Paints (India) Ltd. (supra) as 

such was binding on the HC. The Revenue had 

pointed out the ruling of this court in the case of 

Asian Paints to the HC. However, despite this, the 

HC has ignored this ruling without giving any 

reasons as to how the same has been misplaced 

and relied on the ruling of Bajaj Auto Ltd. that was 

issued before the Asian Paints ruling. 
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Our comments

Earlier, the apex court, in the case of Asian 

Paints (India) Ltd., had specifically negated 

and/or did not accept the submission on behalf 

of the assessee that the recovery of excise duty 

cannot be made pursuant to an appeal filed 

invoking the provisions of Section 35E if the 

time limit under Section 11A has expired. It had 

held that Sections 11A and 35E operate in 

different fields and are invoked for different 

purposes. Therefore, different time limits are set 

out therein. Accepting the assessee’s

submission would render Section 35E virtually 

ineffective, which would be impermissible. 

The present ruling is in line with the ruling 

mentioned above and has again reiterated that 

once the refund sanctioning order is set aside in 

a review proceeding that was initiated within the 

time prescribed, there is no requirement for 

further notice for recovery of the same. 

• Appeal allowed: Therefore, the SC set aside the 

impugned judgment and order passed by the High 

Court and that of the Tribunal, and restored the order 

passed by the Commissioner (Appeals).
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