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Summary

The Supreme Court (SC) has allowed the Revenue’s appeal and held that mens rea is not necessary for 

levying interest and penalty. The SC stated that the penalty and interest leviable under Section 45 and 

Section 47(4A) of the Gujarat Sales Tax Act, 1969 (‘Act’), are statutory and mandatory in nature since the 

provisions use the world ‘shall’. Therefore, no discretion is vested with the authority as to decide whether 

the penalty and interest are to be levied under the said provisions or not. The SC also stated that in the 

instant matter, the relevant sections do not prescribe words such as mens rea/or satisfaction of assessing 

officer and/or other words such as those used in Section 11 AC of the Central Excise Act, 1956. 

Accordingly, the absence of guilty intention does not hold significance here where the penalty is automatic. 

Facts of the case 

• M/s Saw Pipes Limited (the assessee) is engaged 

in the business of executing indivisible works 

contracts involving coal tar and enamel coating on 

pipes. 

• The assessee had opted for the payment of 

lumpsum tax as provided under Section 55A of the 

Act and deposited @2% tax on works contract 

sales vide Entry-1 of the relevant notification. 

• The assessing officer (AO), while passing the 

assessment order, raised tax demand, along with 

interest and penalty under Section 45(6) and 

Section 47 (4A) of the Act stating that the assessee 

is not covered under the Entry-1 of the relevant 

notification and tax shall be paid under residuary 

entry @12%.

• The Commissioner dismissed the appeal filed by 

the assessee. Aggrieved by the order of the 

Commissioner, the respondent filed an appeal 

before the Tribunal, wherein the Tribunal confirmed 

the tax demand, along with interest and penalty.

• The HC has set aside the interest and penalty 

demand, stating that the assessee has acted under 

bonafide belief.

• Aggrieved by the HC’s order, the Revenue has 

appealed before the SC.

• The issue before the SC is whether while 

imposing/levying penalty and interest under Section 

45(6) and Section 47(4A) of the Act, mens rea on 

part of the assessee is required to be considered.

SC observations and ruling [Civil Appeal No. 3481 

OF 2022, order dated 17 April 2023]: 

• No concealment or inaccurate details: The SC 

observed that the assessee had not concealed any 

particulars or deliberately furnished inaccurate 

particulars of any transaction liable to tax as 

contemplated under Section 45(2) of the Act. 

However, Section 45(5) of the Act provides that in 

case the differential tax is more than 25%, the 

dealer will be deemed to have failed to pay the tax 

to the extent of the difference.

• Penalty and interest under Section 45(6) and 

Section 47(4A) is statutory in nature: The SC 

observed that the impugned sections use the 

phrase ‘shall be levied’. Accordingly, the SC 

concluded that the interest and penalty leviable 

under the impugned sections is a statutory and 

mandatory penalty, and there is no discretion 

vested with the Commission as to whether to levy 

the penalty leviable or not.

• Penalty is automatic: Penalty is an integral part of 

assessment, and the levy of penalty is automatic. 

Since the phrase used in Section 45(6) of the Act is 

‘shall be levied’, the moment it is found that the 

dealer is deemed to have failed to pay the tax, 

penalty will be applicable.

• Mens rea is not an essential ingredient for 

contravention of provisions of a civil act: The 

SC held that in the instant matter, the intention of 

legislation is unambiguous and specifically 

prescribe levy of penalty u/s 45(6) once any 

eventuality as mentioned in Section 45 (5) occurs. 

The impugned sections do not use other words 

such as mens rea and/or satisfaction of the 

assessing officer and/or other language as used in 

Section 11AC of the Central Excise Act 1944. 
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Our comments

Contrary to the present ruling, in the case of 

Hindustan Steels Limited, the SC had held that 

mens rea is an important element in any penal 

proceedings. The SC had observed that the 

discretion to impose a penalty must be 

exercised judicially and after the consideration 

of all the relevant circumstances. The penalty 

cannot be imposed merely because it is lawful to 

do so. Even in the case of Akbar Badruddin 

Jiwani, the SC had held that the requisite mens 

rea must be established while imposing a 

penalty. 

However, in the case of Dharamendra Textile, 

the SC had held that when the phrase ‘shall be 

leviable’ has been used, the adjudicating 

authority will have no discretion. This is a 

statutory penalty and there is no discretion 

whether to levy a penalty or not or to levy any 

penalty lesser than what is prescribed.

The Revenue authorities may attempt to use this 

decision as justification for pursuing penalty 

proceedings, but it is important to consider the 

decision’s implications, considering the precise 

language used in the interest and penalty 

provisions under the applicable legislation.

• Penalty and interest is statutory and mandatory: 

Based on the aforesaid provisions for the levy of 

penalty and interest, and the language used therein, 

on strict interpretation, the SC held that the levy of 

penalty and interest is statutory and mandatory, and 

allowed the Revenue’s appeal.
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