NAA confirms profiteering by DTH service provider for
not passing on ITC benefit
26 September 2022

Summary
The National Anti-Profiteering Authority (NAA) confirmed profiteering in relation to direct-tohome (DTH) services provided by the respondent for failing to pass the appropriate input tax
credit (ITC) benefit, which was previously unavailable to service providers in pre-Goods and
Services Tax (GST) regime but is now available post-GST. The Directorate General of AntiProfiteering (DGAP) examined the input tax credits (ITC) available under the pre-GST and
post-GST regimes and computed additional ITC that the respondent was obligated to pass on
to the eligible recipients. The NAA emphasised that neither this authority nor the DGAP had
acted as price controllers or regulators as they did not have such a mandate. The NAA further
stated that any notice or report issued under the rules is legally valid and constitutional, and
by no stretch of the imagination can it be held to be ultra vires. The NAA further explained that
the term 'profiteering' has been clearly defined under the provisions, as inserted vide the
Finance Act, 2019 w.e.f. 1 January 2020. The NAA concurred with the DGAP's claim and
found no reason to disagree with the methodology used or the detailed estimate of profiteered
amount in the report. The NAA then instructed the respondent to deposit the profiteered
money along with 18% interest in the consumer welfare fund (CWF).
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to determine the amount of benefit or the
profiteered amount.
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Acceptance of the DGAP's report and
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CWF: The NAA agreed with the view of
the DGAP. Therefore, it directed the
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period16 in the CWF17 within three
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January 2020, therefore, the penalty
cannot be imposed retrospectively.
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Our comment
The anti-profiteering measures are included in the GST law to prevent businesses from taking
unfair advantage of the decreased GST rates or increased ITC. According to the provisions, any
benefit from a lower tax rate or a higher ITC must be passed on to the customers by lowering the
cost of the relevant goods and services. The NAA must decide if an appropriate price decrease
in the products and/or services has resulted from the benefit of greater ITC or a lower tax rate.
However, it is to be noted that the methodology and process used to spot instances of
profiteering may change based on the specifics of each case and the type of goods or services
provided. In the present ruling also, the NAA held that while choosing a 'methodology' and
'procedure', one formula cannot be used to match all situations.
Additionally, effective 1 January 2020, the GST law added the penal measures for the imposition
of penalties in case of infringement of the anti-profiteering requirements. The NAA has correctly
ruled that the penalty provision cannot be applied retroactively in reliance on the same.
Therefore, the NAA has withdrawn the penalty since the penalty provisions were not in existence
during the period of the dispute.
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