Furnishing detail of shipping bill is not required to
claim a refund of unutilised ITC in case of export of
electricity - Andhra Pradesh HC
23 September 2022

Summary
The Andhra Pradesh High Court (HC) held the amendment to Rule 89 viz. refund of unutilised
ITC on electricity export as 'retrospective'. The HC, with respect to the maintainability of writ
petitions, ruled that the availability of an alternative remedy does not preclude the writ
petitions from being maintained. The HC further observed that the submission of shipping bills
as proof of export cannot be made applicable for the refund of electricity, as it is a customs
document. Since the Custom Law does not refer to electricity, it is impossible to produce the
shipping bills. Further, the amendment in the rule clarified that obtaining data from RPCS or
REA regarding electrical energy generation and transmission across the border can be used
as a base to show the number of electricity transmitted and supplied across the border. Thus,
the HC stated that the rule, along with the amendment, cannot curtail the ITC benefit.
Besides, the HC relied on 'CBIC's clarification on the procedure for filing and processing
refund of unutilised ITC on electricity export and ruled that the amended rule is only
clarificatory in nature.
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has implemented the notification for
refund claims submitted for the time
period prior to 4 July 2022, which made
it clear that the amendment has
retrospective effect.

Our comment
Earlier, Rule 89 of CGST Rules, 2017 stipulated furnishing details of shipping bill/ bill of export
in respect of a refund of unutilised ITC in respect of export of goods. However, in the absence
of the same, the power generating units were facing difficulty in refund claims.
As a result, the CBIC issued a notification dated 5 July 2022, revising Rule 89 to clarify that
shipping bills are not necessary to be submitted while claiming the refund on account of the
export of electricity. Rather, a statement containing the specific details such as the detail of
export invoices, energy exported, statement of scheduled energy for exported electricity, etc.
will be separately submitted in the case where a refund is on account of electricity. Further,
the CBIC has also issued a circular to prescribe the manner of filing refund of ITC on account
of export of electricity.
The HC, in the present ruling, has relied on the circular, notification, and relevant amendments
in the rule, on the basis of which it has been held that the amendment in the rule is only
clarificatory in nature and shall have a retrospective effect. This decision is welcome and in
keeping with the recent clarifications provided by the CBIC. Further, it will establish precedent
in similar cases since it will benefit taxpayers who are involved in transactions of a similar
nature.
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